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What’s happening?
 More attention to sexuality issues in the

workplace
– Supreme Court legalizing same-sex marriage
– Caitlyn Jenner
– Younger workforce
– Federal, state and municipal employment laws

evolving

√ EEOC’s 2013-2016 Strategic Enforcement Plan:
Coverage of lesbian, gay, bisexual and transgender
employees are an enforcement priority
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How employers 
become involved

 Complaints by co-workers

 Declarations by employee himself/herself

 Absences due to treatment or procedures

 Insurance coverage questions

 Complaints of unfair/harassing treatment
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Evolving state and
municipal laws

 19 states specifically protect employees based 
on sexual orientation and gender identity

 3 states protect employees based on sexual 
orientation, but may apply protection to 
transgender status

 90 municipalities and counties protect 
transgender employees
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Evolving state and
municipal laws (cont’d)

 Oklahoma – Not currently addressed, but could 
follow EEOC’s lead and apply sexual stereotyping 
prohibitions

√  Challenges for multi-state employers
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Sexual Stereotyping
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Sexual stereotyping

 Making employment decisions based on an 
individual’s failure to conform to gender 
stereotypes
– “Not sufficiently feminine”

– “Doesn’t act like a man”

√  When it may become an issue: clothing, behavior, 
expression, etc.
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Sexual stereotyping cases

 Price Waterhouse v. Hopkins 
(U.S. Supreme Court, 1989)

– Denied partnership because partners felt “she should 
act more feminine”

– Employment discrimination based on sexual 
stereotypes violates Title VII’s sex discrimination 
prohibition

– Other example: Female employee cannot be sufficiently 
aggressive
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Sexual stereotyping cases (cont’d)

 Oncale v. Sundowner Offshore Services          
(U.S. Supreme Court, 1998) 

– Same-sex harassment prohibited

– Reasoning: It’s all “because of” gender”

– Sexual stereotyping: A form of gender discrimination     
because it is based on gender expectations
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Sexual stereotyping cases (cont’d)

 EEOC v. Lakeland Eye Clinic, P.A. 
– Director transitioning from male to female fired for 

no longer meeting the clinic’s gender expectations 
and preferences

– $150,000 settlement

 EEOC v. Boh Bros. Construction Co.   
– All-male construction crew – comments and 

treatment based on male employee’s perceived 
lack of masculinity amounts to sexual harassment

– $451,000 verdict
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Sexual stereotyping cases (cont’d)

 Barrett v. Pennsylvania Steel
– After employee complained about co-worker 

harassment over his failure to fit the male stereotype, 
mistreatment escalated = retaliation  

 Baldwin v. Foxx (EEOC 7/16/15) 
– Federal employee alleged he did not receive a 

promotion because he was gay.  EEOC specifically 
rules sexual orientation discrimination is sex 
discrimination under Title VII.
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Sexual Orientation

 
© 2015 McAfee & Taft. Unless otherwise indicated, these materials are copyrighted by McAfee & Taft. All rights reserved. 

 
13



Sexual orientation
 Baldwin v. Foxx (EEOC 7/16/15) 

– Federal employee alleged he did not receive a 
promotion because he was gay.  EEOC specifically 
rules sexual orientation discrimination is sex 
discrimination under Title VII.
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Sexual orientation
 Sexual orientation, gender identity and gender 

expression not protected under Title VII

 Employment Non-Discrimination Act (ENDA) –
died in Congress in 2014

 The Equality Act – Introduced in July 2015, 
proposes Title VII cover sexual orientation and 
transgender status

 E.O. 11246 – Government contractors prohibited 
from discriminating based on sexual orientation or 
gender identity  
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Sexual orientation (cont’d)

 Oklahoma – Does not prohibit discrimination on 
the basis of sexual orientation
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Transgender Employees
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Transgender employees
 “Transgender” is a broad term

– Gender identity: Biologically one gender, identifies 
and lives as the other gender

– Sex-reassignment surgery: Medical procedures, 
including hormone therapy, to change an individual's 
body so it is consistent with their gender identity

– Transition: A period when an individual begins to 
live as a new gender

– Gender dysphoria: Psychiatric diagnosis – distress 
and impairment resulting from an individual’s birth 
gender being different from their gender identity
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Court decisions, EEOC actions
 Not a “disability” under the ADA 26 CFR § 1630.3(d)

But 

 U.S. Congress: The Equality Act introduced in               
July 2015

 EEOC:  Treating transgender, sexual orientation and 
sexual stereotyping discrimination as forms of sex 
discrimination under Title VII

 Department of Justice: Takes position in Dec. 2014 that 
Title VII prohibits discrimination against transgender 
employee (a form of sex discrimination)  
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Court decisions, EEOC actions
 Department of Justice v.                    

Southeastern Oklahoma State University
– Professor who originally presented as a man began 

to present as a woman.  Although recommended for 
tenure by faculty members, denied tenure by the 
administration.  Alleged discrimination based upon 
gender identity, gender transition and non-conforming 
with gender stereotypes.  

 
© 2015 McAfee & Taft. Unless otherwise indicated, these materials are copyrighted by McAfee & Taft. All rights reserved. 

 
20



Court decisions, EEOC actions
 Broussard v. First Tower Loan, LLC

– Transgender male manager trainee fired for refusing 
employer's direction to dress and be treated as a 
woman

 EEOC v. R.G. & G.R. Harris Funeral Homes, 
Inc.
– Seven-year funeral director fired after informing 

employer he intended to transition from male to 
female, and would begin dressing and presenting 
as a female
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Court decisions, EEOC actions
 Brandon v. Sage Corp. 

– Company reduced truck instructor's hours once they 
learned he was transitioning from being a woman 

 Barnes v. City of Cincinnati 
– Police officer who lived as a male on duty, 

but as a female while off duty, was demoted and 
pursued Title VII claim 
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Transgender employees           
and restrooms

 June 2015 OSHA guidance:
– Employer’s obligation to find safe and convenient 

solutions to transgender employee restroom needs

– Permitted to use restroom that corresponds with their 
gender identity

– Cannot be required to use a separate restroom apart 
from other employees

– Other options to offer
• Unisex restrooms
• Increasing restroom privacy
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FMLA issues

 Sex reassignment surgery (including 
complications) = a “serious health condition”?

 Hormonal treatment with side effects

 Health insurance coverage for treatment and 
procedures
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Workplace issues                
and best practices

 A medical condition or treatment?
– FMLA or other sick leave (sick and short-/long-term 

disability)

– Accommodation – Although technically not an ADA 
disability, are there related medical conditions?

 Confidentiality – What are you telling other 
employees?

 Restrooms at work
 Change in name in employment/benefit records
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Workplace issues                
and best practices (cont’d)

 Dressing in conformity with their gender identity

 Co-worker opposition, complaints or mistreatment

√  It’s all about communication with the employee;                 
apply the same interactive process and philosophy you 
use for disability situations.  Consider potential 
accommodations.

√  The transition period can be when most issues arise

√  Maintaining a tolerant and inclusive environment
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Workplace issues                
and best practices (cont’d)

√  Regardless of current legal precedent in your  
state, revise existing equal employment,                   
non-discrimination and harassment policies to  
protect transgender and gay employees                 
(Chevron, Ernst & Young)

√  Train HR professionals and supervisors on what to
do when facing transgender and sexual orientation 
questions
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